INTRODUCTION
The search for a better life has always been one of humanity's greatest objectives. Being able to develop one's personal identity constitutes an integral part of this objective. Zygmunt Bauman, in his work entitled Identity, describes the quest as such what we all seem to fear, in the light of the day or haunted by night hallucinations, is the abandonment, exclusion, rejection, being banned, be rejected , discarded , stripped of what it is, not having permission to be what you want to be. We are afraid of being left alone, helpless and miserable. (2005, p. 99) Globally, LGBTI individuals are subject to violence, punishment, incarceration and death.
These acts of persecution are frequently perpetrated by state officials or with the State's knowledge, as well as by individuals. As a result of this persecution, many people who identify as LGBTI are forced to flee their countries and cross borders in search of protection.
Seeking asylum is an option available to LGBTI persons. However, International Refugee Law requires there to be a demonstrable link between the asylum seeker and a risk of persecution in his or her native state. The Convention Relating to the State of Refugees of 1951 does not explicitly include persecution due to sexual orientation or gender identity as criteria for the granting of refugee status.
Nor does the Protocol Relating to the Status of Refugees of 1967.
To this day, legislation in a considerable number of countries recognizes LGBTI persons as members of a particular social group. This recognition has allowed asylum seekers to establish the necessary link between their sexuality and a well-founded fear of persecution to allow for them to successfully claim refugee status. This evolution in the interpretation of the law on refugees reflects a larger move towards the recognition of LGBTI rights in international law and in the domestic jurisprudence of several states. While the link between sexual orientation and asylum legislation is recognized in certain states, doubts arise as to which criteria should be employed to grant asylum based on a well-founded fear of persecution due to sexual orientation or gender identity. More to the point, how can the criteria of social group found in refugee law be outfitted to serve LGBTI persons in their request for asylum?
Images and stories of intolerance directed at the LGBT population periodically surface in the news from practically every corner of the globe: from countries whose legislations oppress the LGBT community either by death penalty, corporal punishment or incarceration, to countries whose laws point to a clear will to protect the rights of this social group. [ISSN 1982-9957 LGBT activist who had been outed as homosexual in a Ugandan tabloid, was bludgeoned to death in his own home, an incident that sparked international outrage. Many LGBT people, and those suspected of being
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LGBT, are trying to emigrate from "this deadly place.
Seeking asylum thus becomes a juridical remedy for those who are victims of discrimination, II -not having a nationality and being outside the country of his former habitual residence as a result of such events, is unable or, owing to such fear, is unwilling to return to it.
III -[…]
Article 1 of the Universal Declaration of Human Rights establishes that "all human beings are born free and equal in dignity and rights". Article 2 declares, "everyone is entitled to all the rights and freedoms set forth in this Declaration". All persons, including LGBTI individuals have the right to enjoy protection under International Law of Human Rights in a unanimous and non-discriminatory manner.
The CONARE decided that LGBT asylum seekers also fit the description of refugees set out in the Convention, given their motives for fleeing due to the persecution, criminalization and social exclusion they suffer in their native countries. According to data collected by the UN's High
Commission for Refugees, Brazil is currently home to 7, 600 refugees residing in the country, of which a small portion (18) have been recognized for having been persecuted due to their sexual orientation or their gender identity. Another twenty-three requests for asylum based on the very same motives are pending approval.
According to the CONARE's interpretation, gays, lesbians, bisexuals, transsexuals and intersexuals are individuals that belong to a determined social group. As such, they deserve to be recognized as refugees when they are forced to flee their native countries due to persecution, criminalization or social isolation that they suffer or run the risk of suffering in virtue of their sexual orientation.
Nevertheless, immigration tribunals in different parts of the world are developing diverging interpretations of the concept of a social group. For example, in the United States, the determination of members of social groups have brought forth questions such as the relevance of the "social visibility" characteristic as a way of determining a social group. Among the five possible criteria for the granting of asylum, participation in a social group has always been at the root of major debates. The dominant, internationally shared vision for the concept of the composition of a social group is the recognition of an "immutable" characteristic proper to the individuals that comprise it (MAROUF, 2008, p. 48) , a characteristic that cannot be altered or should not be required to be altered by the individuals because they are fundamental to their identities and consciences.
Partisans of this approach include the aforementioned United States, as well as Canada, New
Zealand and the United Kingdom. All four follow the principle of "protected characteristics" (MAROUF, 2008, p. 48) . Alternatively, Australia emphasizes "social perceptions", in conjunction with the consideration of immutable or protected characteristics.
In 2002, the United Nations High Commissioner for Refugees published guides that identified both "immutable characteristic" and "social perception" as alternative reference points to establish an individual's inclusion in a said social group. These guides instructed states to firstly determine if there existed a protected characteristic that warranted participation in a social group and in the event that
Revista Despite these guidelines, the United States favour the asylum seeker's individual visibility over the collective visibility of the social group to which he or she claims to belong. To determine his or her refugee status, the applicant must visibly display his or her sexual orientation, rather than meet the established criteria of active participation in a determined social group. In short, the use of a subjective criterion as opposed to an objective criterion is employed when choosing whether or not to grant refugee status.
Such a subjective criterion as outer visibility goes against the Convention relating to the Status of Refugees of 1951, as well as the Additional Protocol of 1967, because it disregards the objectively identifiable character of a given social group by focusing too largely on individual characteristics of applicants. Such an approach breaks away from judicial decisions in international immigration courts and leads to an impact on the decisions revolving around the granting of refugee status for motives of sexual orientation or gender identity.
The moment a court adopts the "visibility" criterion as a requirement for the granting of refugee status, a LGBTI individual who may be of a discrete nature sees his or her chances of receiving refugee status reduced dramatically. Furthermore, this approach ignores the fact that some countries do not consider homosexuals a social group or homosexuality as a social identity.
In the national doctrine, Liliana Jubilut explains that the definition of a social group is not precise, and its inclusion in the list of motives for which asylum is granted was intended precisely for its vagueness: it was concluded that no exhaustive definition of who or who did not qualify as a refuge would cover all cases of all individuals in need of such protection. At the same time, it was the indispensability of an international stance that called for a homogeneous practice of the institution, creating therefore a necessity to agree on an establish set of criteria (JUBILUT, 2007, P.132, our translation) Thus, the affiliation to a certain social group was created as a residual motive, malleable in nature in order to guarantee justice to refugees. In conformity to Jubilut (2007) , there exists three criteria to define a social group: (1) social cohesion in the identification of the said group; (2) societal context, evaluated by how society perceives the social group in question, if it is able to identify it as a distinct group or not; (3) the discretion of the persecuting agent -most adequately used when granting refugee status -referring to the observation of the persecuting agent's stance towards the group in question, or by the behaviour of the agent before an individual from the said group. Discriminatory behaviour suffices to establish the existence of a social group. term was intended to remain indefinite in order to allow for situations that had been overlooked and to retain flexibility in dealing with future exigencies." (PARISH, 1992, p. 928) Once again looking to the United States (Henes, 1994, p. 377) , the 1993 case of Marcelo
THE COURTS OF IMMIGRATION AROUND THE WORLD
Tenorio, a Brazilian asylum seeker identifying as homosexual,is of much relevance. The San
Francisco judge in the case, Philip Leadbetter, granted refugee status to Tenorio, supporting his judgment with the argument that homosexual individuals belonged to a distinguished social group subject to persecution in Brazil. In the respondent's account on the persecution he suffered in Brazil, it was recounted as such the respondent testified that he is homosexual. He has been a practicing homosexual since the age of fourteen. He asserted that he is afraid to return to Rio de Janeiro due to an incident that occurred in 1989. Respondent explained this incident as follows: respondent left a gay discotheque, 'Encontro', and walked through a small park to the bus stop in front of the club. He stood alone at this bus stop at approximately 3:00 a. m. waiting for the bus to go home. (…). While respondent was standing at the bus stop, a car stopped near him. Individuals in the car yelled at him that he was gay.
They got out of the car and called him a "faggot," "gay" and similar names and swore at him. (…) They began to beat him. They told him that if he returned to the discotheque or was found in that area again that they would get him again and it would be worse the next time. One man got out of the car, pulled out a knife and stabbed respondent in his side. After being attacked, respondent fainted.
The analysis of the judge's decision points to the acceptance of the theory that supports the idea that LGBTIs belong to a distinct social group. For Leadbetter (1993), Furthermore, according to the Handbook, the term social group is described as "a group of persons who share a common characteristic other than the risk of being persecuted, or who are perceived as a group by society. The characteristic will often be one which is innate, unchangeable, or which is otherwise fundamental to the identity, conscience or the exercise of one's human rights".
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( Handbook, 2011, p. 85) We find further support of this article in Sabine Jansen and Thomas Spijkerboer's report entitled Fleeing Homophobia (2011). The report presents data collected in various European countries considered to be pioneers in granting asylum to LGBTIs. According to the report, the European countries who partake in the refugee program receive 8 459 applications for refugee status from
LGBTIs on an annual basis. Most countries do not collect data on the number of applications they receive. Nevertheless, Belgium and Norway present interesting data on the matter:
The United Nations High Commission for Refugees is seeking to amplify state knowledge and sensitivity to this question with the launching of publications and technical guides to assist states in their decisions relating to the pleas of asylum seekers persecuted for sexual orientation or gender diversity motives. Furthermore, the Yogyakarta Principles constitute an important foundation to orient the application of Human Rights revolving around questions linked to sexual orientation and gender identity. In principle 23, it is stated "Everyone has the right to seek and enjoy in other countries asylum from persecution, including persecution related to sexual orientation or gender identity".
Again according to Yogyakarta, sexual orientation is defined as "each person's capacity for profound emotional, affectional and sexual attraction to, and intimate relations with, individuals of a different gender or the same gender or more than one gender". Gender identity refers to "each person's deeply felt internal and individual experience of gender, which may or may not correspond with the sex assigned at birth, including the personal sense of the body and other expressions of gender, including dress, speech and mannerisms".
CONCLUSION
One can conclude that the LGBTI refugee is an individual who cannot perceive other alternatives than that of fleeing his or her country to build a better life. Is it to be hoped that one day, LGBTI individuals may not be forced to leave their countries due to persecution.
Year by year countries launch laws that help to improve LGBTs rights, but still many countries criminalize homossexuality. Asylum law around the world should expand "particular social group" to include LGBT individuals persecuted in their home countries. This will help people around the world to
